
8

8 |  October 2009                                                              Four Rivers Business Journal                                                fourriversbusiness.com 

LAW

In our continuing series of on con-
tracts, we turn to the third phase of 
the process: performance under a con-
tract.

Performance is the most important 
aspect of a contract. When you get down 
to it, a contract is simply an exchange 
of performances. Someone agrees to do 
something in exchange for another’s 
agreement to do something else. When 
they finally agree on that exchange, 
they become liable to one another for 
their performance.  

That’s where the law steps in. It pro-
vides a set of rules governing perfor-
mance. As one might expect, most of 
these rules are for the benefit of the re-
ceiving party. 

Let’s talk about some of the rules and 
how they’re applied.

Full performance
Full performance is the most funda-

mental rule and self-explanatory. All 
parties must fully perform exactly what 
they agreed to perform at the time they 
agreed do it. Under this rule, both per-

formance and time for performance are 
of equal importance. Coming close on 
either doesn’t count.  

Adequate assurance

Some rules take effect prior to per-
formance. One is adequate assurance, 
which means one person involved in 
a contract has the right to require the 
other to prove intent and ability to per-
form. This often comes into play when 
one person’s performance is critical to 
another’s business.

Assume ABC Manufacturing wins a 
contract to supply 10 fighter jets with 
state-of-the art optical equipment. To 
build the planes, ABC subcontracts 
with XYZ Optical to provide the equip-
ment. ABC then receives reliable infor-

mation that sheds reasonable doubt on 
XYZ’s intent and ability to perform. In 
this circumstance, ABC has the right 
to require XYZ to provide adequate as-
surance that it will perform as agreed. 
If XYZ fails, ABC can terminate the 
contract, get a substitute supplier and 
sue XYZ for any added cost in finding 
the replacement. 

Impossibility 
of performance

Impossibility of performance excuses 
a person from performance if an unfore-
seen event makes it impossible. That can 
be an “act of God” or manmade event. 
Hurricanes, earthquakes, strikes and 
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Before we talk about sharks, let’s 
talk about the three ways people typi-
cally fund businesses:

■ They finance themselves through 
savings, credit cards, cash flow gen-
erated with existing businesses or 
by borrowing money from friends or 
family.

■ They take out small-business 
bank loans.

■ They find investors who will in-
vest money for some ownership of the 
company.  

Angel investors are high net-
worth individuals who invest in 
startup companies or entrepre-
neurs looking to get started. These 
investments are very high-risk, 
so investors are looking for a very 
high reward if the business is suc-
cessful. Angel investors typically 
invest small amounts but can go up 
to about $1 million.

Venture capitalists are professional 
firms that take money from investors 
and put it together to invest. They 
typically look for businesses already 
making sales and that need more 
than and than $1 million.

Shark Tank

That leads us to ABC’s new televi-
sion show, Shark Tank. To those who 
have not watched the show I highly 
recommend it.

The premise is that five wealthy, 
successful business people listen to 
inventors pitch ideas. Inventors start 
by offering percentages of their com-
panies for certain dollar investments. 
Then they explain their products or 
services and answer questions.

Sharks then make offers of their 
own money for real business invest-
ments or opt out.     

Sure, the program is designed to 
draw viewers, but it shows the real 
world of working with investors to 
grow businesses. You learn the im-

portance of having a good story and 
making a serious, informed, focused 
pitch.

People must have a good ideas 
and plans that explain how they will 
make money, who will buy their prod-
ucts or services, and how much their 
businesses are worth and why. The 
show illustrates that proven market-
ability and income are more valuable 
than just an idea. 

Some things you see aren’t always 
reality. For example, not all investors 
want at least 51 percent of your com-
pany. Most of the time individual or 
angel investors don’t ask for majority 
ownership; they’re not interested in 
running the company.

Investors are looking to put their 
money where they can hopefully 
make a high return on their dol-
lars. This means the business must 
have a market potential for high 
growth in sales of several million 
dollars.

There can be a feeling that “you 
have the idea, I have the money, so it 
should be 50-50,” but that is often a 
starting place. The farther along you 
are with selling your product and the 
better prepared you are when pitch-
ing to an investor, the better deal you 
can make.

I often watch this show with my 70-
year-old mother and my teen-age son, 
who is very entrepreneurial. I’m al-
ways fascinated at our differences of 
opinion whether people should take 
or reject deals. My mom and son often 
lean toward not taking a deal because 
they wonder why you should give the 
shark part of your company.

Reasons for investors

Having worked with entrepreneurs 
for over 10 years, I can think of many 
reasons to get an investor involved in 
your company.

First, you often can’t get the mon-

ey you need from a bank because of 
the risk involved and your funds are 
depleted. Bringing in an investor 
doesn’t have to mean giving up your 
rights to make decisions and run the 
company.

Remember, you are still an owner. 
Sometimes a smaller percentage of a 
lot of money is better than 100 percent 
of little or no money if you can’t get 
the business off the ground. After all, 
Bill Gates owns less than 10 percent 
of Microsoft.

Second, an investor’s expertise and 
business connections are maybe the 
most important factors when consid-
ering money and percentage of own-
ership. That’s usually more valuable 
than the money itself in helping you 
be successful.

What experience and expertise 
does the investor have and how well 
do your personalities fit?

 
I hope you know a little more now 

about how to bring an investor into 
your firm. If you watch Shark Tank, 
remember it’s a television show, but 
it is reality that many small busi-
nesses and ideas go places because 
of investors’ money and experience. 
If you have an idea or a business and 
need help or are interested in finding 
an investor, we would be glad to talk 
with you. 

Loretta Daniel is director of the 
Murray State University Re-
gional Business and Innovation 
Center. She can be contacted 
at 270-809-6071 or loretta.
daniel@murraystate.edu.
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government intervention are a few examples. 
In XYZ’s case, if it can’t perform because an 
earthquake destroyed its production facility, 
this rule is an excuse. 

Specific performance

Generally when a person refuses to do 
something contractually required, the other’s 
redress is limited to obtaining a substitute 
contract and suing for damages. An excep-
tion is if one’s performance is unique and 
extraordinary, the other may sue for specific 
performance.

In a proper case, a judge issues an injunc-
tive order commanding the defaulting party 
do what he agreed. Going back to the illustra-
tion, if XYZ’s optical equipment is unique 
and can’t be replicated by any other supplier, 
ABC could get a court order requiring XYZ 
to provide the equipment under terms of the 
contract.

Rejection

Rejection comes into play after one con-
tracting party does something and the other 
has the right to inspect for acceptability. If 
it isn’t acceptable, the inspecting person can 
reject it and require the other to “cure” the 
problem within a reasonable time. If it isn’t 
fixed, recourse includes getting a substitute 
contract and suing for damages. 

Performance is a serious matter. When con-
tracting with another, make sure you can 
do what you promise. Contracts aren’t like 
horseshoes — coming close doesn’t score any 
points. In fact, you could be in default. That’s 
a place you don’t want to be because the pen-
alty can be severe.

If you want to know more about the cost of 
default, stay tuned for my next article.   

Tom Keuler has been a partner in 
Paducah’s Denton & Keuler law firm for 
more than 30 years. He represents many 
of the firm’s commercial, industrial and 
banking clients, and has been special 
counsel to the City of Paducah and 
counsel to the Municipal Commission in 
Frankfort.
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