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I. INTRODUCTION

The coexistence of state workers' com-
pensation laws with the Americans with Disabili-
ties Act (ADA) and the Family and Medica
Leave Act (FMLA), has created much concern
about the possibility of employers breaking one
such law in order to comply with or exercise
rights under another. Under the right circum-
stances, one or both of these acts, aswell as state
workers compensation laws, can apply to agiven
Situation, either at itsinception, or at some later
stage.

II. PurPosesoF THE ADA, THE FMLA AND
STATE WORKERS' COMPENSATION LAWS

The ADA seeksto provide a clear and
comprehensive national mandate to eliminate
discrimination against individuals with disabili-
ties, and to provide clear, consistent and enforce-
able standards for dealing with discrimination
against those with disabilities.

The FMLA ams to balance the demands
of the workplace with the needs of families by
entitling employees to take reasonable leave for
medica reasons, for the birth or adoption of a
child, and for the care of a child, spouse, or par-
ent who has a serious hedlth condition.

Kentucky’s workers compensation laws

compensate workers injured in the course of their
employment for necessary medical treatment and
loss of wage-earning capacity, enabling them to
meet their essential economic needs. Such com-
pensation is awarded without regard to fault.

I11.  APPLICABILITY AND PREEMPTION
A. APPLICABILITY

The first determination an employer must
make is which of the three laws covers an em-
ployee in a specific Situation. Even if none or
only one applies at the outset, passage of time
and changes in circumstances can bring the other
laws into play at a future point. Employers
should periodically review employee records for
such case-by-case changes in applicability.

Employees are only entitled to FMLA
protection if they have worked at least 1,250
hours for the employer during the preceding
twelve months and they work at a site where the
employer employs at least 50 employees within a
75 mileradius. The employment provisions of
the ADA, on the other hand, apply to all state and
local governments regardless of the size of the
work-force and the length of employment.

Kentucky’s workers compensation laws
furnish monetary compensation for necessary
medical treatment and loss of earnings occa
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sioned by virtudly any illness, injury, or death
arising out of and in the course of employment.

The ADA protects qualified individuals
with disabilities. A qualified individua is one
who with or without reasonable accommodation,
can perform the essential functions of ajob. The
ADA defines disability generally as a physical or
mental impairment that substantially limits one or
more of the mgjor life activities of an individual.

Generdly, temporary conditions like pregnancy
and broken limbs do not qualify as disabilities
under the ADA, dthough they might qudify for
protection and benefits under the FMLA and
workers compensation laws. Similarly, an em-
ployee could have a disability that is not severe
enough to substantially limit amagjor life activity,
yet still qualify for coverage under the FMLA or
state workers' compensation laws.

An employee covered by the FMLA is
entitled to: aminimum of twelve weeks' |leave
annually; continuation of health care coverage
under unchanged terms during the leave; restora-
tion to the same or an equivalent position upon
return; and continuation of the status quo with
regard to certain other benefits and conditions of
employment. The FMLA coversan array of ill-
nesses, impairments, injuries, and conditions that
do not meet the ADA definition of “disability.”

For example, the FMLA may protect an
employee with a short-term vira or bacterid in-
fection. However, the ADA and workers' com-
pensation could become applicable at a later
stage. If achronic condition, such asarespira-
tory problem, evolves from the infection, it may
constitute a disability under the ADA. Addition-
ally, if the employee’s work environment exacer-
bates that condition, the employee may become
entitled to workers' compensation as well.

B. EXPRESS PREEMPTION

Each federa act has a section specifying
the effect of the act on other laws, including state
and local laws. The ADA does not preempt laws
that provide equal or greater protection for people
with disabilities. The FMLA contains language

providing that it shall not supersede any state or
local law providing greater family or medical
leave rights, nor shall it diminish an employer’s
obligation to comply with any existing benefit
program that provides greater family or medical
leave rights.

Asaresult of these provisions, employ-
ers must pay close attention to state and local
laws and to their own policies for the possibility
that they confer greater protection than the ADA
and FMLA.

I'V. CONCLUSION

Employers should monitor individua
cases on aregular basis to ensure compliance
with all three laws. In cases where more than one
law applies, it is necessary to determine which
law controls in the event of a conflict. Certain
state laws and employer policies affording greater
protection must also be considered. This moni-
toring process can lead to the identification and
prevention of conflicts and infractions before
they occur.
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