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The costs of nursing home care, which in
Kentucky averages about $40,000 per year, can
quickly deplete alifetime of savings and assets for
most elderly couples. To prevent the impoverishment
of individuas whose spouses enter a nursing home,
Congress enacted provisions to protect the so-called
Acommunity spouseil from becoming impoverished
while trying to pay for a spousess nursing home care.

For an individual who is receiving nursing
facility benefits through Medicaid, it is important to
understand that, except under limited circumstances,
that individuaks income will be used to pay for his
own medical expenses. A Medicaid recipient is a-
lowed to retain $40 of his monthly income as a per-
sona needs alowance with the remainder of hisin-
come being used to pay for his medical care. Medi-
caid then pays the baance of the Medicaid recipient:s
medical expenses. One of the few circumstances
where this does not occur is where there is a commu-
nity spouse. To clarify, under the terms used in the
regulations, an Aingtitutionalized spousel is a married
individual who is receiving nursing facility benefits
through Medicaid. The Acommunity spousef is the
marital partner of the institutionalized spouse. The
community spouse is not confined to a nursing facil-
ity or is not receiving home and community-based
services under Medicaid and is il living in the com-
munity.3

Pursuant to federal law, a community spouse
is entitled to receive a portion or al of the institution-
alized spousers income to make sure that the commu-
nity spouse can meet her own financial needs.! This
is referred to as the community spouse income alow-

ance or the minimum monthly maintenance needs
alowance. In order to demonstrate the application of
the community spouse income alowance, it isimpor-
tant to understand that each spousesincomeis cacu-
lated separately. Thisis different from aresource
assessment where the couple:s assets are considered
collectively.

Kentucky utilizes a minimum community
spouse income alowance of $1,515 and a maximum
of $2,267. The community spouses income, if the
income is available to be transferred from the institu-
tionalized spouse, must fall between these two fig-
ures. The calculation to determine how much income
the community spouse can receive from the institu-
tionaized spouse depends on how much income the
community spouse receives in her own name and is
also based upon certain shelter expenses.

As stated above, the minimum a community
spouseis entitled to receive, if the ingtitutionalized
spouse has sufficient income available, is $1,515. To
demonstrate, if acommunity spouse receives $1,000
of income in her own name and the institutionalized
spouse receives $1,600 in his name, the community
spouse would be entitled to receive a minimum of
$515 per month from the institutionalized spouse in
order to bring her up to the minimum.

However, it is possible for acommunity
Spouse to receive a maximum of up to $2,267 of
monthly income under the community spouse income
alowances, depending on the shelter expenses of the
community spouse. More specificaly, the Depart-
ment for Medicaid Services considers rent or mort-
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gage payments, property taxes, home insurance costs,
utility expenses, and a standard telephone expense of
$30 to determine the shelter expenses which deter-
mine how much additional income the community
spouse is entitled to receive from the institutionaized
spouse.

As an example, if the community spouse had
$1000 of her own monthly income and had the fol-
lowing monthly expenses, the community spouse in-
come allowance would be caculated as follows:

Mortgage $450.00
Insurance $ 60.00
Taxes $ 75.00
Utilities $189.00
Telephone Standard $ 30.00
Total Shelter Expenses $813.00
Less Standard Shelter Expenses $455.00
Excess Shelter Expense $358.00

The excess shelter expense is added to the
Minimum Community Spouse income alowance.
This would mean the community spouse would be
entitled to have a maximum income of $1,873, so
long as the indtitutionaized spouse actualy had in-
come available to transfer to the community spouse.
Utilizing the figures above, the ingtitutionalized
spouse had monthly income of $1,600 so that income
is actually available to transfer to the community
Spouse.

The community spouse income allowance
would also affect the amount of the institutionalized
spousess liability for hisown care. Thelegd priority
of payments goes first to the institutionalized
spousess personal needs allowance of $40. The sec-
ond priority is ensuring the community spouse re-
ceives her income alowance. Findly, the remainder
of the ingtitutionalized spousesincomeis equal to his
amount of liability for his medical expenses. Using
the figures from above, if the ingtitutionalized spouse
has $1,600 of monthly income, he would first receive
his persona needs allowance of $40. The community
spouse would then receive her $873 of transferred
income from the ingtitutionalized spouse. The bal-
ance of the ingtitutionalized spouses income of $687
would be paid over to the nursing facility to pay for
that individuaks nursing home care.

Upon a determination of the community
spouse income alowance, a community spouse or the
institutionalized spouse can request a hearing to in-

crease the amount of income which the community
spouseis entitled to keep. However, to be successful,
the individual requesting the increase must prove that
an exceptiona circumstance exists which resultsin
significant financia duress, which justifies the in-
crease for the monthly maintenance needs allowance.
Thisisahigh burden for the individual seeking the
increase. Many jurisdictions have interpreted this to
mean that the individual must show that the commu-
nity spouse will be unable to provide for her own
necessary and basic maintenance needs.

In conclusion, the determination of the com-
munity spouse income allowance is extremely case
sengitive. It isnot necessary for the community
spouse to request the minimum monthly maintenance
needs allowance, as this determination should be
made at the time the ingtitutionalized spousess liabil-
ity for his nursing home care is determined. Itisim-
portant, however, that those affected by these provi-
sions understand how they work and under what cir-
cumstances the community spouse monthly income
allowance can be increased.

42 U.S.C 139%6r-5

907 KAR 1:655, Section 3 (a)(1)

907 KAR 1:655, Section (1)(14)

907 KAR 1:655, Section 1(2)

907 KAR 1:655, Section 3 (3)(b)(2) and O.M.
Policy Update Numbers 03-22 and 03-25.

907 KAR Section 3(7)(a) and (b)

a~rWNE

o

About Melissa Yates
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client relationships.
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training program so that she might better serve the firm's clients.
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This article is designed to provide general information prepared
by the professionals at Denton & Keuler in regard to the subject
matter covered. It is provided with the understanding that the
author is not engaged in rendering legal, accounting, or other
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